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OPINION
History of Case
This case is a contract action, including a request to pierce
the corporate veil. The plaintiff is Optimo Information
Technology, LLC (hereinafter, "Optimo"). The defendants are
Criminal Sciences LLC, (hereinafter, "Criminal Sciences"), and
Clay Frey (hereinafter, "Frey"), or collectively the "Defendants".
The complaint alleges Criminal Sciences breached its contract with
Optimo by not paying for computer technology services provided by
Optimo. The complaint further seeks to pierce the corporate veil
to obtain a personal judgment against Frey.
The complaint alleges that Criminal Sciences failed to pay
certain invoices, and that it owes Optimo $220,294. 95 for services
and products pursuant to the contract.
On February 24, 2020, this Court entered an order allowing
defendants' counsel to withdraw as counsel for defendants, and
ordering defendants to obtain counsel within two months. Neither
defendant obtained counsel. Frey proceeded pro se.
A non-jury trial was held on November 4, 2020.
Findings of Fact and Conclusions of Law
The court finds the following:
1. Optimo is a Pennsylvania limited liability company in the
business of providing software design, development, and
support services.
2. Defendant Criminal Sciences,
liability company registered on
LLC is a Michigan
January 17, 2013.
limited
It is in
the business of "development of technology" per the Articles
of Organization.
3. Defendant Clay Frey is an individual and a resident of
Michigan. He is the sole "registered agent" of Criminal
Sciences per the Articles of Organization. His home address
is the registered office of Criminal Sciences per the Articles
of Organization.
4. On May 15, 2014, Optima and Frey entered into an agreement
for Optima to provide Frey with certain software services.
The agreement referred to "Criminal Sciences/Frey et al
(hereinafter "Frey")" as one party. It was signed by "Clay
Frey, Owner Criminal Sciences/Frey et al. " There was no
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mention of LLC. Throughout the agreement, there is no
reference to Criminal Services, LLC.
5. On May 28, 2014, Optimo entered into a more formal Master
Services Agreement (hereinafter, "Contract") in which Optimo
would provid e software design, development and support
services to Criminal Sciences, LLC. The "client" was named
"Criminal Sciences" an "LLC" with a Washington, D.C. "primary
addre ss." "Clay Frey" signed the Contract for the client.
The Criminal Sciences, LLC name was not on the signature p age.
6. The Contract term was from May 20, 2014 through June 30, 2015.
The Contract involved separate Statement of Works (SOW) for
several projects. Clay Frey signed the SOWs in several forms
for Criminal Sciences: "Clay Frey, ("Founder/Director Criminal
Sciences, LLC") "; "Clay Frey, ("Director/CEO Criminal
Sciences, LLC")"; "Clay Frey ("CEO")"; and "Clay Frey
("Presid ent & CEO")" (stated but unsigned).
7. Paragrap h 3 (a) of the Contract provides that "Optimo shall
be comp ensated for Services provided under the Agreement as
outlined in specific Task Orders/Statements of Work to be
attached to this Agreement. "
8. Paragraph 3 ( d) of the Contrac t provides that payment for
services will be due on the thirtieth day after receipt of
invoic e.
9. Optimo provided all the servi ces to Criminal Sciences under
the Contract.
10. Criminal Sciences failed to pay its invoices an d debts to
Optimo. Optimo i s owed $220, 294.95 pursuant to the Contract
for agreed upon services, products, charges and interest.
(See Plaintiff' s Ex. F).
11. During the performance of the Contract, Optimo contacted Frey
on numerous o cca sions seeking p ayment.
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12. During the performance of the Contract, on numerous occasions
Frey told Optimo representatives that he was seeking investors
to finance the project. After several such indications,
Optimo became extremely skeptical of the financial viability
of Criminal Sciences and Frey.
13. Eventually, after pressure by Optimo, on his personal check,
Frey sent Optimo $2500. 00 for "Criminal Sciences. " The check
bounced.
14. Frey knew that Optimo was performing its obligations under
the contract and simultaneously knew that Criminal Sciences
did not have the funds to pay Optimo.
15. Frey said that attempting to raise money for this venture was
a "typical entrepreneurial situation. "
16. Frey was attempting to raise money for the project after the
contract was entered into.
1 7. Frey' s attempt to raise money failed, despite promises and
stories that money was available imminently.
18. Optimo relied on Frey' s representations that he had
investors.
19. Criminal Sciences had no discernable officers.
20. Criminal Sciences kept no regular business minutes or
records.
21. Criminal Sciences filed no tax returns.
22. Criminal Sciences "office" in Washington, D. C. is a "virtual
office. "
23. Criminal Sciences has no employees, except possibly Frey.
24. Criminal Sciences has had no, or minimal, money.
25. Criminal Sciences had no checkbook or other banking or
financial accounts.
26. Criminal Sciences is extremely undercapitalized.
27. Criminal Sciences failed to adhere to corporate formalities.
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28.Criminal Sciences and Frey intermingled corporate and
personal affairs (see, e.g., bounced check).
29.Frey used the limited liability company form to perpetrate a
fraud upon Optimo.
30. Optimo's witnesses were very credible.
31.Clay Frey was less than credible on several issues.
DISCUSSION
The complaint contains two counts against defendants: ( 1)
breach of contract alleging Criminal Sciences and Frey failed to
pay for services, thus breaching the contract, and (2) a claim for
piercing the corporate veil alleging that Frey should be personally
liable for Criminal Sciences debts.
Breach of Contract
It has been well established that a contract is enforceable
when the parties reach mutual agreement, exchange consideration
and have outlined the terms of their bargain with sufficient
clarity.
intended
An agreement is sufficiently definite if the parties
to make a contract and there is a reasonably
certain basis upon which a court can provide an appropriate remedy.
Regscan, Inc. v. Con-Way Transp. Servs., 875 A.2d 332, 334 (Pa.
Super. 2005) (citations omitted).
Clay Frey/CEO signed the Contract on behalf of Criminal
Sciences, LLC. The Contract states that OPTIMO would provide
software design, de velopment and support services to Criminal
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Sciences, LLC. The Contract required payment for services to be
within thirty days after receiving the invoice.
The Contract is clear and unequivocal. Optima provided the
services agreed to under the Contract.
anything. They owe Optima $220,294. 95.
Defendants failed to pay
Piercing the Corporate Veil and Fraud
The second issue is whether the corporate veil of Criminal
Sciences, LLC may be pierced for breach of contract, obligating
Frey personally liable for breach of the contract and damages.
"Piercing the corporate veil 'is an equitable
remedy whereby a court disregards the existence of the
corporation to make the corporation's individual
principals and their personal assets liable for the
debts of the corporation. ''' Clientron Corp. v. Devon IT,
Inc. , 894 F. 3d 568, 576 (3d Cir. 2018) (quoting In re
Blatstein, 192 F. 3d 88, 100 (3d Cir. 1999)).
Importantly, "[t]hat remedy is available only if it is
also shown that a corporation's affairs and personnel
were manipulated to such an extent that it became nothing
more than a sham used to disguise the alter ego's use of
its assets for his own benefit in fraud of its
creditors. '' Kaplan v. First Options of Chicago, Inc. , 19
F. 3d 1503, 1521 (3d Cir. 1994). The corporate veil
piercing doctrine is applicable in the contexts of both
corporations and limited liability companies, as in this
case. Power Line Packaging, Inc. v. Hermes Calgon/THG
Acquisition LLC, 160 A. 3d 249, 2017 Pa. Super. Unpub.
LEXIS 102, 2017 WL 90617, at 30 (Pa. Super. Ct. 2017).
Under Pennsylvania law, courts "recognize [ J a strong
presumption against piercing the corporate veil," Lumax
Indus. , Inc. v. Aultman, 543 Pa. 38, 669 A. 2d 893, 895
(Pa. 1995) , and uphold the corporate entity "unless
specific, unusual circumstances call for an exception,"
Mark Hershey Farms, Inc. v. Robinson, 2017 PA Super 306,
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171 A. 3d 810, 816 (Pa. Super. Ct. 2017). In determining
whether to set aside the corporate form, courts consider
the following factors: "(1) undercapi talization; (2)
failure to adhere to corporate formalities; (3)
substantial intermingling of corporate and personal
affairs; and (4) use of the corporate form to perpetrate
a fraud." Wen v. Willis, No. CV 15-1328, 2015 U. S. Dist.
LEXIS 143552, 2015 WL 6379536, at (E. D. Pa. Oct. 22,
2015). Although each factor need not be present,
piercing the corporate veil requires that the moving
party demonstrate that "the corporation was an artifice
and a sham to execute illegitimate purposes and [an]
abuse of the corporate fiction and immunity that it
carries. " Kaplan, 19 F. 3d at 1521 (quoting WheelingPittsburgh
Steel Corp. v. Intersteel, Inc. , 758 F. Supp.
1054, 1058 (W. D. Pa. 1990)).
Jacoby Donner, P. C. v. Aristone Realty Capital, LLC, 2020 U. S.
Dist. LEXIS 156677, *42-43, 2020 WL 5095499 (emphasis provided).
The four criteria for piercing the corporate veil and imposing
personal liability upon Frey are clearly established under the
facts of this case.
First, Criminal Sciences was certainly undercapitalized. It
had no money, yet it entered into a contract for tens of thousands
of dollars. Frey said that looking for potential investors is a
"typical entrepreneurial situation. " He suggested that it is a
risky business. However, the risk should be borne by the investors
or the entrepreneur, not by good faith vendors.
investors should be secured before incurring debts.
Potential
Criminal
Sciences simply was not only undercapitalized, it was essentially
devoid of capital.
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Second, Criminal Sciences completely failed to adhere to
corporate formalities. Criminal Sciences kept no or minimal
corporate minutes or records; filed no income tax returns; had no
officers; had no employees except possibly Frey; had no meetings;
had no checkbooks or other financial accounts; and had no offices
except Frey's address and a "virtual office" in Washington, D.C. 1
Third, Frey intermingled business and personal affairs.
Stunningly, when he made his one payment to Optimo, it was from
his personal checking account. The check bounced.
home address for the Criminal Sciences address.
Frey used his
He used his
personal email and personal phone number for the Criminal Sciences
contacts. He sometimes used the name Criminal Sciences LLC on
legal documents and sometimes left the LLC off documents using the
name "Clay Frey Owner" or "Clay Frey CEO." The original proposal
agreement of May 15, 2014, never mentioned an LLC.
Fourth, Frey used the corporate form to perpetuate fraud
upon Optimo. Generally, the corporate form will be disregarded
only when the entity is used to defeat public convenience,
justify wrong, protect fraud, or defend crime. Advanced Tel.
1 At trial, Frey testified that Criminal Science was dissolved, and he
could not recall the existence of the company's tax returns and/or bank
accounts. Frey testified about the existence of a checking/savings
account with a credit union, which was used in a transaction with Western
Michigan University. However, he produced no such records.
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Sys. v. Com-Net Prof'l Mobile Radio, LLC, 846 A. 2d 1264, 1278
(Pa. Super. 2004) (citations omitted).
In this case, Frey portrayed Criminal Sciences as a
functioning business with Jason Friedberg (hereinafter,
"Friedberg") as the head of the business, and John Santanyo
(hereinafter, "Santanyo") as a business associate in the company.
At trial, Frey testified that Criminal Sciences had regular
meetings with Friedberg and Santanyo as listed officers. However,
when Frey w as asked whether Criminal Sciences had any employees,
he replied that he could not recall and he further acknowledged
that Friedberg and Santany o had been hired as independent
contractors2
• In addition, Criminal Sciences had only a virtual
office in Washington, D. C.
Frey testified that it is a typical entrepreneurial situation
to seek potential investors to put money into the company. But it
is normally the investors who w ould be taking the risk of the
company's success or failure. Here, Frey led Optimo to believe
that he had investors when, in fact, he had none. He placed the
risk of the company's success on the vendor Optimo. That is not
2 At tri al, Friedberg and Santanyo testified as Plaintiff's witnesses.
Friedberg testified that he worked as a consultant/investor for
Criminal Services. He worked ap proximately 500-600 hours from March
2014 to 2015. He was not paid. He never met any other potential
investors during this time. Santanyo testified he was not an employee
of Criminal Sciences and there was no formal employment agreement with
Criminal Sciences. Both witnesses are credible.
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a •typical entrepreneurial situation." That is a non-capitalized
company perpetrating a fraud on a good faith vendor.
Frey was acting in the guise of a limited liability company.
Frey was simply using a shell company with no substance, no
formalities,
individually.
and no capital, to do business with Optima
He fraudulently portrayed the company as having
investors. He enticed Optima to start and continue to provide him
with services worth over $200, 000.00 with promises of shadowy
investors and non-existent money.
Accordingly, we find that the record supports a finding that
Frey misused the Criminal Sciences business form with the intent
to perpetrate fraud. Frey misrepresented Criminal Sciences'
solvency and its ability to pay its debts and expenses. Thus, under
the law and the facts, piercing the corporate veil is an
appropriate and just remedy.
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OPTIMO INFORMATION
TECHNOLOGY, LLC
Plaintiff
v.
CRIMINAL SCIENCES, LLC, AND
CLAY FREY
Defendants
ORDER
IN THE COURT OF COMMON PLEAS
OF THE 26TH JUDICIAL
DISTRICT, COLUMBIA COUNTY
BRANCH
CIVIL ACTION- LAW AND EQUITY
NO. 2015-CV-888
AND NOW, this 18th day of November, 2020, after non-jury
trial held on November 4th
, 2020, this court finds in favor of
plaintiff Optimo Information Technology, LLC, and against
defendant Criminal Sciences, LLC and defendant Clay Frey,
individually, jointly, and severally in the amount of two
hundred twenty thousand, two hundred ninety-four dollars ninetyfive
cents ($220, 294. 95).
THOMAS A. JAMES, JR. , P. J.

