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February 12, 2021	Norton, J.


OPINION AND ORDER

OPINION

The Amended Complaint filed on November 2, 2020, sets forth allegations that the Plaintiff Scott Heeter (the “Plaintiff”) underwent colon surgery on May 1, 2018. The surgery was allegedly performed at Defendant Geisinger Medical Center (“GMC”) by Defendants Musgrave as anesthesiologist and Defendant Buzas as surgeon, both of whom were alleged to be agents of both GMC and Defendant Geisinger Clinic. Plaintiff alleges that, due to malpositioning during the surgery, he has suffered ulnar nerve damage and related permanent injuries.
In the various counts set forth in the Amended Complaint allege many bases for the Defendants’ negligence, but Counts I, II, III, IIII [sic - there is also a “Count IV”], at paragraphs 43.ll, 47.ll., 52.ll. and 56. ll., after going through a litany of alleged manners by which the Defendants committed negligence, the Plaintiffs allege: “Res Ipsa Loquitur applies in the instant case.” The Defendants have filed Preliminary Objections in the form of a demurrer, stating that the Plaintiffs have failed to state a claim of “Res Isa
2

Loquitur,” which necessarily requires the conclusion that Res Ipsa Loquitur is a substantive cause of action. The Defendants argue that Res Ipsa Loquitur cannot be applied in a case which requires expert testimony to determine whether the injury was of a type which would not occur absent negligence. After briefing of the subject, the matter is before us for disposition.
Among cases and scholarly legal publications, the “doctrine” of Res Ipsa Loquitur has been historically discussed as either or both an evidentiary rule and a substantive legal theory of liability:
Although res ipsa loquitur was conceived as a shorthand statement of the evidentiary rule allowing negligence to be established by circumstantial proof, confusion developed in this Commonwealth and elsewhere concerning the availability and effect of this "doctrine." ....

Similarly, the evidentiary use of res ipsa loquitur became associated with a related but separate problem - the nature and extent of the substantive duty owed by the defendant to the plaintiff. The scope of a defendant's control of an activity or instrumentality is a factor which may relate both to the question of his duty and to the propriety of inferring negligence from particular circumstances. However, the dual importance of control in tort law confounded the evidentiary principle of res ipsa loquitur with the question of substantive duty.

Gilbert v. Korvette's Inc., 457 Pa. 602, 605-606, 327 A.2d 94, 96-97 (1974). In Gilbert, our Supreme Court determined that Res Ipsa Loquitur is a rule of evidence, not a substantive cause of action:
As we have stated, historic association of questions of substantive duty with the use of circumstantial proof has previously resulted in unnecessary befuddlement of a simple legal proposition. Further endeavoring to define the contorted relationship between duty and proof of negligence can only add to existing confusion. This we will not do.
Instead, we believe the time has come to reject our earlier duty-oriented doctrines of circumstantial proof and replace them with a single doctrine based on appropriate evidentiary concerns. Res ipsa loquitur is neither a rule of procedure nor one of substantive tort law. It is only a shorthand expression for circumstantial proof of negligence - a rule of evidence.

Gilbert, 327 A.2d at 99.

In Gilbert, the Supreme Court adopted Section 328D of the Restatement (Second) of Torts (1965):
	It may be inferred that harm suffered by the plaintiff is caused by negligence of the defendant when


	the event is of a kind which ordinarily does not occur in the absence of negligence;


	other responsible causes, including the conduct of the plaintiff and third persons, are sufficiently eliminated by the evidence; and


	the indicated negligence is within the scope of the defendant's duty to the plaintiff.


	It is the function of the court to determine whether the inference may reasonably be drawn by the jury, or whether it must necessarily be drawn.


	It is the function of the jury to determine whether the inference is to be drawn in any case where different conclusions may reasonably be reached.


Restatement (Second) of Torts § 328D.

As cited by the Defendants in their brief, a demurrer shall be granted when the facts in the Complaint, accepted as true, as well as reasonable inferences therefrom, do not state a claim for relief. It is illogical to hold that a plaintiff does not set forth facts upon which relief can be granted at the demurrer stage on the basis of a rule of evidence, since evidence has not even begun to be presented at the demurrer stage.
For that reason alone, we would deny the Defendants’ Preliminary Objection in the form of a demurrer. We will rule on evidentiary matters at a later time.
Further, “Pennsylvania is a fact pleading state.” Briggs v. Southwestern Energy

Prod. Co., 224 A.3d 334, 351, 2020 Pa. LEXIS 343, *36, 50 ELR 20027, 2020 WL

356227 (2020); citing Bricklayers of W. Pa. Combined Funds, Inc. v. Scott's Dev. Co., 625 Pa. 26, 46 n.14, 90 A.3d 682, 694 n.14 (2014). "It is not necessary that the plaintiff
identify the specific legal theory underlying the complaint." Retina Assocs. of Greater

Phila. v. Retinovitreous Assocs., 2017 PA Super 380, 176 A.3d 263, 281 (2017); citing

Krajsa v. Keypunch, Inc., 622 A.2d 355, 357, 424 Pa. Super. 230 (Pa. Super. 1993). As a result, it is technically unnecessary and inappropriate to plead legal theories.
Whatever cause of action is made out by the well pleaded facts in the Amended Complaint may be pursued by a plaintiff at trial. Therefore, in the present case, assertion of the doctrine of Res Ipsa Loquitur in the Amended Complaint is surplusage, both because it is a rule of evidence and because it is a legal theory.
The demurrer must also be denied in that the Defendants’ premise is not accurate, to wit, that Res Ipsa Loquitur cannot be applied in a case where expert testimony is necessary to determine if the injury is of a type which does not occur absent negligence.
This case is strikingly similar to Jones v. Harrisburg Polyclinic Hospital, 496 Pa.

465, 437 A.2d 1134 (1981), in which the plaintiff underwent abdominal surgery, but awoke with nerve damage to her neck, left shoulder and left arm. The plaintiff alleged that the nerve damage was caused by the defendants’ malpositioning of the plaintiff during surgery. The Pennsylvania Supreme Court held that the trial court properly
charged the jury on Res Ipsa Loquitur, even though expert testimony was necessary to determine whether the injury was of a type which would not occur during a medical operation absent negligence:
We are satisfied that expert testimony should no longer be a per se requirement in proof of negligence in all cases of alleged medical malpractice. Expert medical testimony only becomes necessary when there is no fund of common knowledge from which laymen can reasonably draw the inference or conclusion of negligence. Even where there is no fund of common knowledge, the inference of negligence should be permitted where it can be established from expert medical testimony that such an event would not ordinarily occur absent negligence.
Restated, section 328D provides two avenues to avoid the production of direct medical evidence of the facts establishing liability: one being the reliance upon common lay knowledge that the event would not have occurred without negligence, and the second, the reliance upon medical knowledge that the event would not have occurred without negligence.

There is no longer a need to be reluctant to permit circumstantial proof in medical malpractice cases where the nature of the evidence provides the requisite reliability of the inference sought to be drawn. When common law knowledge or medical evidence can be established that the event would not ordinarily occur without negligence, there is no basis for refusing to permit a jury to draw such an inference. (Emphasis added).

Jones, 437 A.2d at 1138. It is clear that Pennsylvania law does not preclude the application of the doctrine of Res Ipsa Loquitur where expert testimony is necessary to determine whether the doctrine applies.
On the basis of the foregoing analysis, the Defendants’ Preliminary Objection in the form of a demurrer will be denied.


ORDER

AND NOW, to wit, on this 12th day of February, 2021, upon consideration of the

Preliminary Objection in the form of a demurrer filed by the Defendants on November 23, 2021, on the basis of the analysis in the foregoing Opinion, said Preliminary Objection is DENIED and OVERRULED. The Defendants shall file an Answer and New Matter within thirty (30) days after the date of this Order.


BY THE COURT:



 	J. HONORABLE GARY E. NORTON, J.

